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To whom it may concern:
The Australian Family Association presents the following considerations for inclusion in the discussion concerning the protection of persons from discrimination on the basis of sexual orientation and sex and/or gender identity.

The Australian Family Association’s General Objectives

The Australian Family Association (AFA) is a voluntary, non-party-political organisation formed to provide a forum and a vehicle for those in the community concerned with the strengthening and support of the family. The AFA’s current active financial membership numbers approximately 4,000 Australia wide, although the AFA draws on the support of a much larger network of families and individuals whose involvement does not involve financial membership.

Comments on the AHRC’s discussion paper: Protection from discrimination on the basis of sexual orientation and sex and/or gender identity. 
Affirmation of the right to equal treatment before the law
The AFA affirms that all persons, regardless of their sex or other characteristics, are entitled to equal treatment before the law.

The AFA notes that when considering legislation in the area of discrimination, governments must be mindful of various competing and often conflicting rights, interests and freedoms. We urge the AHRC to consider the ways in which legislation which is specifically directed at protecting persons against discrimination on the basis of sexual orientation and sex and/or gender identity might impact on other rights, interests and freedoms as defined under various international covenants and treaties, including the right to freedom of speech, the right to religion, the right to freedom from interference in family life. Where these or other rights are likely to be impacted by the recommendations of the ARHC, we request that the ARHC acknowledge the fact and make clear its reasoning.

Objection to gender constructivist theory
The AFA notes that the AHRC’s discussion paper impliedly adopts theories of sex and gender in which it is accepted that gender is a construct, and that determining an individual’s gender is a matter of self-determination. In particular the AFA notes its concern at the AHRC’s apparent approval of the Yogyakarta Principles, which similarly rest on constructivist theories of gender.

The AFA suggests that such theories do not provide a sound basis for legislative and administrative change, particularly in the area of human rights, for the following reasons:

1. Constructivist theories of gender are only theories. They are neither proven, nor provable. Moreover they are seriously contested in a variety of academic disciplines. As suggested in the discussion paper’s introduction, “there are various legal, social, medical and scientific opinions and theories about what constitutes sex and what constitutes gender.” It would be imprudent for any government to develop legislation which was grounded in such a highly disputed and purely theoretical understanding of personhood.

2. Creating law on the basis that gender is both fluid and self-constructed raises the prospect of practical and legal absurdities. For example: How, and how often might a person change their gender? How would gender fluidity impact on a person’s eligibility for gender-specific services, or on cultural services which invoke traditional distinctions between men and women?

3. Although constructivist theories of gender may be accepted and adopted by some, the AFA suggests that the overwhelming majority of the population would reject such theories in favour of traditional distinctions between men and women. Laws which enshrine gender constructivism in Australia’s legal framework would likely be rejected by most Australians, and the AFA encourages the AHRC to undertake wider consultation on the issue.

Concerns regarding anti-discrimination legislation
The AFA is concerned that the application of anti-discrimination laws based on sexual orientation and sex and/or gender identity may compromise certain fundamental rights and freedoms.

The AFA notes that a distinction may be made between discriminating on the basis of inherent personal characteristics, and discriminating on the basis of a person’s chosen behaviour. We suggest that, while the former is always unacceptable, the latter may be acceptable. 

For example, while it would be unacceptable for a Catholic school to reject a person’s application for employment on the basis of his or her sexual orientation, it would be acceptable for the school to reject a person’s application for employment if his or her behaviour was inconsistent with the school’s moral, religious or ethical principles. In this way, a case of discrimination on the basis of a conflict of freely held but irreconcilable moral beliefs (as reflected in a person’s behaviour) may be distinguished from discrimination on the basis of some inherent personal characteristic.

It should be noted that not all instances of discrimination on the basis of conflicting moral beliefs will necessarily be justified, but that the law must nevertheless be capable of accommodating discrimination in this context.

The AFA notes that, for these reasons, the drafting and implementation of anti-discrimination legislation should be approached with great caution, given the propensity for such laws to conflict with other fundamental rights and freedoms.

Appendix

Attached to this document is a critique of the Yogyakarta Principles produced for the Catholic Family and Human Rights Institute in the United States. Although the AFA is a non-denominational organisation, we nevertheless attach this document to note that objections to the Yogyakarta Principles are likely to be widely shared in Australia, including the significant Catholic portion of the Australian community.

We thank the AHRC for the opportunity to contribute to this discussion.

Sincerely,

Tim Cannon

National Research Officer

Australian Family Association

